Understanding and Explaining a Bargaining Situation
Introduction
I have chosen to analyse and explain a bargaining situation which I personally managed, the (failed) sale of a web domain-name to a film production company.  In the 1990s, I was a member of the unfortunately named band, ‘Sicko”.  A play on the clean cut nature of it’s members, the name was chosen without any consideration of longevity.  To our surprise, we ended up staying together 10 years, releasing 5 albums, touring the world, and running a well visited web site, www.sicko.com.  In 2006, Michael Moore, the famous US satirist and producer of exposé documentaries, began work on a film about the failings of the US health care system, coincidentally named, “Sicko”.  Between March 2006 and May 2007, I spoke three times via telephone with Eric Weinrib, Michael Moore’s lawyer, about the possibility of selling them the domain name, and ultimately was unable to reach an agreement with Weinrib regarding price.  These negotiations provide a case study demonstrating constituency based bargaining contexts and relatively even power balances.  Further, as I discussed possible negotiation plans with a number of colleagues and mentors, each having different views of how I should proceed, I was exposed to a variety of tactics (with implied strategies) which may be examined via theoretical negotiation frameworks.  Finally, I am able to explain the outcome and identify a strategy by which a superior outcome could have been reached.
A Brief Timeline

Following is a summary of the contacts I had with members of Michael Moore’s organization over the period March 2006 – May 2007.

	Contact
	Date
	Method
	Initiator
	Michael Moore Points
	My Points

	1
	29/3/06
	Email
	MM
	· Interested in the domain

· Wondering if we’re still “using” it as it appears the band is not longer play
	· We are still using it

· Would be interested in talking

	2
	24/3/07
	Email
	MM
	· Interested in having discussion
	· Willing to talk

	3
	24/3/07
	Phone
	MM
	· Hoping to obtain site for free

· Willing to give us a subpage on MM.com

· Would thank us on the website

· Can always just use mm.com/sicko
	· We want to be paid

· Need time to decide price

	4
	24/4/07
	Phone
	Me
	· Doesn’t know what the offer should be, will get back in touch
	· We want them to make an offer

	5
	24/5/07
	Phone
	MM
	· Still doesn’t know what to offer

· Rejects $100k, says that they will use mm.com/sicko
	· I suggest $100k, and if that’s too much they should specify a reasonable price

· I leave it at, “please feel free to call back with an offer”


Internal And External Bargaining Contexts
Internal bargaining context played moderately into the outcome of this negotiation.  This was set primarily by the players’ audiences, in each case best described as a constituency
.  On my side were my band-mates, Denny and Josh, who could be described as absent, dependent, moderately involved, and giving minimal feedback
.  Their absence from the negotiation was a product of the nature of telephone based negotiations, and distance between Oxford and their homes, Seattle.  They were also dependent, because they depended on my actions for their outcomes.  Further, they could be described as moderately involved because they had given input to the sticking point and optimistic outcome, and received regular email updates from me about the progress of the negotiation.  Finally, they gave minimal feedback as they rarely offered comment beyond brief affirmations of my updates.  The relaxed posture of my constituency likely derived from our relatively strong BATNA
 (see below).
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Constituencies in Sicko – Michael Moore Negotiation

On the other side, Weinrib appeared to also be working with a constituency, one which was probably more invested in the outcome of the negotiation.  As my contact, he was clearly the lead negotiator.  However, he also made frequent reference to limitations placed on him by his accounting department, possibly employing a hardhearted partner
 tactic.  Ostensibly, he was also beholden to the Michael Moore organization’s (hereafter MM) low budget approach to film-making
.  Thus, I would characterise their internal bargaining context  as technically absent, dependent, involved, and giving significant feedback.  Certainly, Weinrib’s constituency were not on the telephone with us, but their presence was felt in the frequent references he made to his constituency, thus I would characterise them as absent only in the most technical sense.  I assume that they too were dependent on the outcome of the negotiation based on their financial responsibility to the company, their apparent degree of input into his sticking point and optimistic outcome supports this view.   Their high degree of involvement was also evident in that he had to check back with them regarding any offers.  Finally, while it is unclear how feedback worked within MM, I assume that feedback was abundant given the general degree of constituent involvement.  
External bargaining context from a political, social, economic and legal
 perspective also played into the outcome of this negotiation, however to a lesser degree.  From a political perspective, MM have a rather hostile relationship with the current US administration, but my band have no relationship with any political bodies, thus the political environment was and remains quite neutral.  Similarly, MM’s polarized relationship with the public and world media had relatively little bearing in the context of a negotiation with a group having no relationship with said bodies.  In the economic sense, external context weighed against us because in 2007, domain names simply do not sell for the high dollar amounts that they did in the late 1990s.  Finally, from a legal perspective, the external bargaining context did little more than provide us with the comfort that MM could not take our domain from us by force, although we were given no reason to believe that they would attempt this.
Relative Power Balance of The Sides
Fisher and Ury note that power in a negotiation is derived from the strength of one’s BATNA
, while Rojot notes that power may be viewed as a function of dependence and uncertainty
.  By viewing the relative power balance in this negotiation through all three of these lenses, strong BATNAs, low dependence, and uncertainty about sticking points are revealed to be equal in both parties.  Thus, relative power may be judged to be well balanced in this negotiation.
In my case, the best alternative to negotiated agreement was simply a completely acceptable status quo.  Content with the role of the site at present, somewhat conflicted about losing the domain we had owned for ~15 years, and not in any great need of funds, we were happy to not sell, unless there was a significant amount of money to be made.  This resulted in a strong BATNA… the alternative of doing nothing was actually reasonably attractive.  From a dependence perspective, we were absolutely dependent on MM to buy the site… there would likely be no other high profile “Sicko” movies made in the near future, and emails to rivals such as Bill O’Reilly
 went unanswered.  However, while we were dependent on MM to close the deal, we were not particularly motivated to close the deal because of our strong BATNA, thus overall our dependence on MM was weak.  Finally, from an uncertainty perspective, I was clear on MM’s optimistic outcome (to get our domain for free) yet broadly uncertain about MM’s sticking point.  I guessed that their lead negotiator was giving me phony facts
, or at the very least taking an extreme position
 by making a lowball
 offer, but had no way of being certain their true sticking point.  In retrospect, my initial prejudices against MM may have formed the basis of an “obstacle to the introduction of any co-operative aspect” that Rojot notes
 may be a consequence of the negative attitudes of parties toward one another.
From the viewpoint of MM; BATNA, dependence and uncertainty were largely similar to my own.  MM’s BATNA was to host the website for their movie as a sub domain of their existing site, e.g. www.michaelmoore.com/sicko.  This would be inexpensive and convenient, but perhaps not quite as satisfying as having the sicko.com domain name locked down, as this would have placed the domain beyond the reach of MM’s detractors (e.g. Bill O’Reilly).  MM presented this strong BATNA early in the game, perhaps as a tactical move.  From a dependence perspective, MM were utterly dependent on me for the domain name.  The band legally own it and have it prepaid for many years to come, thus they could only obtain it with our consent.  However, given their strong BATNA, they too were not highly motivated to reach an agreement.  Finally, from an uncertainty perspective, MM knew that I was not going to give them the domain for free, but were unclear on how much I wanted to be compensated for letting it go.  
Strategies: Input Gathered
Following contact #1, and then again following contact #3 with MM, I sought the input of colleagues and mentors regarding negotiation strategy.  I received a wide variety of input, two of which are most notable as one (Stephan’s) represents the approach I took, and the other (Frank’s) represents the approach I now view as the one I should have taken.  All approaches vary considerably, and may be used to illustrate varying tactics and related strategies.  
Input Gathered Following Contact #1

Immediately following my first contact with MM in 2006, I sought the advice of several trusted colleagues.
Pete
A 37 year old entrepreneur, electrical engineer, and FVP at a major US retail bank, Pete advised that I stress to MM how highly we value the site and how much our fans still use it.  Buried in this advice is a sound negotiation principal: if it would be difficult for me to let the site go, then my best alternative of keeping the site would naturally appear relatively more attractive to me.  By demonstrating this to MM, I would have built up their view of my own BATNA. Rojot notes that bargaining power is determined by the opponent’s perception of the environment
.  In this case, by building up my own BATNA in the eyes of MM, I would have built their impression of my power.  Further, Pete suggested asking them for $100,000 USD, as did other advisors.  Taken at face value, this suggestion simply represents positional bargaining
, which Fisher and Ury view as ultimately counterproductive
.  Ignoring the positional component of this suggestion, Pete’s tactic could ultimately be applied to either an integrative or distributive strategy.
Frank
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Frank is a 35 year old entrepreneur and technologist, holding a B.Sc. in computer science.  Frank, while not formally schooled in negotiations, demonstrated an intuitive tendency toward negotiations practices preferred by academic authors.  His suggestion was to firstly “get them to the table”, i.e. create a free flow of information
 and secondly, “try to work out a package that both parties can agree to”, i.e. search for solutions that meet the goals and objectives of both sides
.  He suggested that this may not come in the form of direct cash for the domain, but perhaps could include links to buy our albums on www.michaelmoore.com, a free trip to the debut, or even songs on the soundtrack.  He also suggested that we explore what more MM could want from the deal, perhaps giving us more to bargain for.  These tactical moves imply an equal concern for own outcome and other’s outcomes consistent with a “collaborating” negotiation style.  Hedging his bets, Frank also suggested investigating whether Bill O’Reilly would be interested in the domain, and using this threat if MM took advantage of our collaborative style or if negotiations fell apart.  This would represent a move from collaborating style to a forcing/competing style, which Kessler notes as useful against opponents who take advantage of non-competitive behaviour
.  Ultimately, Frank’s suggestions fit into an initial commitment to an integrative strategy while reserving the option to resort to more coercive means.  Consistent with Robinson’s advice
 regarding integrative strategies, this does not set win-win as a goal, but rather as a potential outcome.  

Input Gathered Following Contact #3

As the release date of the movie grew closer, a phone call with MM in early 2007 prompted me to seek the advice of a broader range of colleagues and mentors.
Norm
Norm is a successful hi-tech entrepreneur and engineering PhD in his 60s.  An ardent detractor of MM, his advice was first to “screw ‘em”, this may potentially be viewed as a negotiating item
 focusing around the prestige of winning.  He also underscored recent legal issues MM have had with bad debts, advising against trusting them at all.  Rojot views this sort of ideologically born negative attitude as an obstacle to cooperation
.  Finally, Norm suggested I tell MM that I currently make $100k yearly in sales from the site, and they would have to compensate me for that loss.  While MM may have been duped into taking this admission as an attempt at an integrative, collaborating strategy, it was in reality a blatantly phoney fact
.  While a strategy is not prescribed specifically, the suggested tactical moves of this approach not only fit most cleanly into a distributive strategy, but actually block any potential attempts at an integrative strategy.
Barry
A 28 year old management consultant and MBA, Barry focused less on what to say tactically to MM, and more on how to gather data in preparation for the conversation.  His advice was to identify experts who buy and sell domain names, and seek out their advice in pricing www.sicko.com.  This data would be useful in creating my own sticking point, and further would be useful in adjusting MM’s expectations of what they should pay.  Analytically, this represents an attempt to increase my power in the negotiation by better clarifying my own BATNA
. It may also be viewed as an attempt to get MM to adjust their sticking
 point based on introducing new data
.  While clarifying a BATNA is technically strategy agnostic and simply a good idea in any negotiation, Lewicki and Saunders indicate that an attempt to adjust the other party’s sticking point is indicative of a distributive strategy.
Stephan
A successful business leader and fellow of the Saïd Business School, Stephan advised that I should ask MM to make an offer first, and then ask for an “outrageous” figure, $100k.  Assuming that they would balk at this number, he counselled  me to then ask them what a “more realistic” number would be, and be prepared to take $10k.   By making an extreme opening offer, I would make MM aware that they would need to prepare to make concessions beyond what they had originally hoped for
, opening the door to a better result for my side.  Further, this would set the stage for them to return with a counter offer which could potentially reveal their sticking point
.  However, Lewicki and Saunders note that this may also have the result of generating a flat refusal and possibly be destructive to a longer term relationship.  Lewicki and Saunders view sticking point discovery and extreme opening offers as components of a distributive strategy of bargaining.
Actual Strategy Applied
I will now briefly cover the strategy I chose to apply, and the strategy that MM apparently used against me.
My Strategy
Generally, I applied Stephan’s tactical suggestions, thus de-facto employing a distributive strategy.  I Asked MM to make an offer, and then asked for $100k when no offer was forthcoming.  I was prepared to accept any offer which resulted in myself and my two band-mates walking away with $10k each after taxes… a ~$50k total sale price would have achieved this.  Having no notion of what a “realistic” outcome was, I split the difference between 50 and 100 and decided on $75k, completing my Range of Contract
.
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My Range of Contract
Having previously identified my strong BATNA, I felt confident that I could walk away from MM’s offer if it did not meet my expectations.  It was with this collection of tactics that I entered the final session of my negotiation.
“Tactics without strategy is the noise before defeat.”

-Sun Tzu, The Art of War
Tzu
, Kessler
, Rojot
, Lewicki and Saunders
 all note the value of establishing a strategy prior to choosing tactics.  By focusing on tactical moves without first choosing a distributive or integrative strategy, I was left without a framework from which to derive further tactics or style.  This likely contributed to our failure to reach an agreement.  Had I  decisively chosen a distributive strategy, I could have employed any number of supporting tactics.  For example,  I could have employed direct assessment
 to gain a better understanding of MM’s true sticking point, allied with outsiders
 by obtaining an offer letter from a MM detractor, and made a final offer
 by dropping my price substantially and then informing MM that I could go no lower.  Further, I could have even employed typical distributive “hardball” tactics such as phoney facts
 by telling MM that I had several other offers, or made a personal attack
 by accusing MM of trying to take advantage of me, or could have even employed threats
 by telling them I was going to create an anti Michael Moore  website.  I could also have employed a competitive
 style by insisting my correctness in asking for $100k, or employed a tough
 style by getting angry and presenting a take it or leave it attitude.
Michael Moore’s Strategy
While I can only guess at MM’s strategy, if one indeed existed it may have been integrative, but ultimately unrealistic.  Over the course of the various contacts, MM repeatedly offered me concessions that I had no interest in.  These included: sub pages on michaelmoore.com, an official “thanks” to the band on the website, a visit to the premier, etc.  When these integrative steps failed to meet with success, MM may have switched to a more distributive strategy.
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M’s Range of Contract?
For example, any mention of cash payments on my part would result in MM stating they would have to refer to their accounting department.  This may have simply been a convenient fact. It may also have been an application of ambiguous authority
 or concealment
, indicating a move to a distributive strategy.  Based on their focus on non-cash options, my exclusive focus on cash options, and the utter lack of movement on this issue, it is also possible that we simply had Ranges of Contract based on entirely different points.  This would obviously preclude the establishment of any Zone of Potential Contract
.  Given this fundamental disconnect, the final outcome can hardly be surprising.  
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MM and I not agreeing on points
Explanation of Outcomes
The ultimate result of this negotiation was a failure to come to an agreement.  MM refused to pay the $100k I requested, and further refused to make a counter offer.  While I left them with the option of reopening the negotiation at any point, their negotiator said they would be using www.michaelmoore.com/sicko, and never called back.  Outcomes may be explained by reference to the low impact of internal and external bargaining contexts, the relatively equal balance of power, my lack of strategy, and MM’s apparently distributive strategy.  
The external bargaining context had little to do with the outcome, other than setting the stage for an environment in which it was not customary for web domain names to be sold for hundreds of thousands of dollars.  Internally, constituencies affected the negotiation by setting sticking points on my side, and I assume, on MM’s side as well.  Given that MM appeared unable to negotiate regarding cash in any way, a $0 sticking point set by some MM constituent may be at the root of our ultimate failure to reach an agreement.  The relatively even power balance created by strong BATNAs, low dependence, and equal uncertainty about sticking points created an environment in which the two opponents really didn’t need one other, and were quite happy to walk away from the table empty handed.  Rojot predicts similar deadlocks for any negotiation in which the balance of power is so equal
.  My lack of strategy, coupled with MM’s integrative strategy focused on points in which I had no interest, contributed to a negotiation that ultimately went nowhere.  Lacking a framework from which to pull complementary tactical moves and style, I was unable to move forward when my initial tactics failed.  MM’s distributive strategy served it’s authors equally poorly.  They offered concessions which did not interest me while I pushed for cash that they had no intention of handing over, with no progress being made on either side.  Finally, it bears noting that in some negotiations, the parties may simply not be interested in what one another has to offer, and are thus incapable of reaching an agreement regardless of the quality of strategic planning, tactical execution or stylistic posture.
An alternative approach which may have been more productive could have been to more closely follow an integrative strategy consistent with Frank’s advice after contact 1.  By following Lewicki and Saunders prescription
 for establishing an integrative negotiation, we may have been able to arrive at a mutually beneficial agreement.  By establishing a free flow of information, and attempting to understand one another’s real needs and objectives
, I may have been able to get a better sense of what MM needed in a broader context than just a domain name.  This could have provided me with more points with which to negotiate.  Further, we may have been able to identify monetize-able concessions that MM could give, other than a direct cash payout for the domain name.  For example, we could have given over the domain name in exchange for having one or more songs on the soundtrack.  This ultimately would have generated Sicko a good deal of ASCAP
 royalties if the movie because a significant hit.  This would have met our goal of monetizing the transaction, without violating their goal of not paying for the domain.  An even superior approach would have been to decisively choose a strategically integrative, collaboratively styled negotiation from the outset.  This would have provided a strategic framework from which to draw complementary tactics, and likely could have produced other mutually beneficial options.
Conclusion
My negotiation with MM provides a case study through which it is possible to analyse negotiation elements such as constituency based bargaining contexts, even power balances, and a variety of tactical choices each with an associated implied strategy.  Further, it provides an opportunity to assess outcomes relative to these elements, and identify the superior tactical choice ex post facto.  The chief lesson to be draw from this negotiation, however, is that tactics applied without the broader context of a strategy ultimately limit the options of the negotiator.  
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